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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF .'XU YORK 


SEYMOUR KLONER, ex rel., 

Petitioner, 


- against - 


F / L =r n 

- f our r.o. ,\ •, 


Cm 
*-* L 9 9 ip-, 

— A, / Vi / 


7S75 


tiMa.hi 

PM 


( / 

75 c 1212 - y 


UNITED STATES DEPARTMENT OF JUSTICE; 
UNITED STATES P.OARD C? PAROLE; 

UNITED STATES BUREAU OF PRISONS; 
FEDERAL DETENTION HEADQUARTERS, NEW 
YORK; LEWISBURG FEDERAL PENITENTIARY; 
QUEENS HOUSE OF DETENTION FOR TEN, 


75 C 1379 
75 C 1395 


Respondents. 


RAYFIEL, J. 


On November 19, 1971 the petitioner was sentenced 
by the undersigned to five years imprisonment under Section 
4203(e)(2) of Title IS, United States Code, on his plea cf 
guilty to the charge of bank larceny (Title 18, Seccion EllS'o), 
United States Code). On September 17, 1973, after having served 
some 22 months of his sentence, he ves paroled. 

Thereafter he was charged with violating hie parole 
conditions in that (1) he failed to report to his parole officer 
a change in his residence, and (2) that he left the area of his 
parole supervision without permission. At the hearing on those 
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charges, hole at the Federal Detention Headquarters in • • York 
C.'ty on February 24, 1275, the charges were sustained and his 
parole was revoked. It :ray be added that the petitioner ad¬ 
mitted the violations at the hearing. 


The findings of the Parole Board, upon which the 
revocation of parole was based, sustaiiied the charges on the 
admissions of petitioner. Those findings have been affirmed 
on petitioner's appeal to the Fvegicnal Director of the Parole 
Board, and on further appeal to the National Appellate Board of 
the United States Board of Parole. At no time has the petition¬ 
er challenged those findings, Vhile he argues that his parole 
officer was av’ere of the violations, he does not claim that the 
violations were with the parole officer's permission. 


It is veil established that the Board of Parole has 
broad discretion in revoking parole. "Unless it is clearly 
shown that the Beard has abused its discretion in revoking . . 
parole, the courts will not interfere. Freedman v. L:.or.cv , 

210 ?.2d 56 (10th Cir.); Clark v. Stevens , 221 F.2d 388 
(6th Cir.)." Farnest v. Moseley . 426 F.2d 466 (10th Cir.). 
There is no showing of abuse of discretion at bar. 


■ 
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The petitioner hes submitted, pro se , a r.uroe v of 
appl 1 cstrcns variously denominated. Their cer.ersl thrust -> g 
directed against the order of revocation, but all will be con¬ 
sidered herein. 


The petitioner contends that the revocation of his 
parole was illegal. He claims chat his parole officer ‘was 
totally and. completely aware of petitioner's residence up to 
and including the day said petitioner reported to U.S.P.O.'s 
office on January 24, 1975; at that date at 9:15 A.M. hr. 
Fennelly [the parole officer] told petitioner that his parole 


was being revoked; this was after petitioner was instructed to 
fill out his monthly report form by Mr. Fennelly and to inscribe 
as his legal residence S99 Montgomery Street." [899 Montgomery 
Street was the original residence which petitioner was charged 
with having changed]. 


As to the charge that petitioner left the supervision 
area without remission, petitioner argues that he took a 
"business-vacation" on medical advice; that he was not advised 
that any statement, made by him, could be used against him; and 
that his parole officer advised "that he would not be revoked 


for this item.' 
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Petitioner hss moved, further, to vacate hi: ori¬ 
ginal sentence under 28 'J.S.C. 2255. I’e contends that r.e 
railed to appeal from the judgment of conviction because his 
then attorney failed to advise him of his right to appeal. 
Assuming that he received no such advices, he was net prejuc 
since he makes no claim of any jurisdictional defect in his 
conviction. He could not have raised any non-juriscicolonel 
issues on appeal since his conviction was based cn his plea 
of guilty. ". . .A voluntary plea of guilty constitutes 
an effective ar.d complete waiver of all non-jurisdictior.el c 
fects which might be otherwise raised by way of defense, apr 
or collateral attack. Vo jr v. United States, (7th Cir.), 

92 F. 2d 634, 635, 114 A.L.K. 481." United States v. Kethtri 
279 F.2d 792, 796. To similar effect, see United States v. 

Spada, 331 F.2d 995, cert , denied , 379 U.S. 865. 


In his motion under 28 United States Code §2255, 
petitioner makes the further claim that "prior to sentencing 
[his] attorney stated that [he] would receive a sentence of 
probation for two years; that he worked out a deal with the 
U. S. Attorney An l ay Accetta." This vague, unsupported, 


cor.clusory claim of an unfulfilled agreement between 






petitioner's attorney and the Assistant United States /ti t c-v, 
is clearly insufficient to warrant a hearing, liv: t*.:d State s v. 

Vilkins, 281 F.2d 707. 


Finally, he complains that in violation of his re¬ 
ligious beliefs he has been denied kosher food and the ability 
to pray three times daily 'with a quorum of Jews.'' This court 
is viithout power to grant the relief he seeks because he is no 
longer in federal custody. Ke is presently confined in the 
Queens House of Detention awaiting sentence on two charges of 
larceny, to which he pleaded guilty in Kings end Queens County. 

A detainer has been filed with the state authorities effective 
upon his release from the state institution. In any event, 
control of prison administration is not a function of a sentenc¬ 
ing court. United States v. Kuss , _ F.2d _, 2d Cir. , July 

25, 1975, Slip Opinion No. 1248, September Term, 1974. 

The court finds that a hearing herein is not warranted, 
and the applications are in all respects denied. 

This decision constitutes an ORDER. The Clerk is 
directed to file a notice of appeal on the petitioner's behalf. 



United States District Judge 


Dated, Brooklyn, New York 
September 22, 1975 
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un' iix- st’-- ns or America, 




7l-CR-4 61 
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u iv *■ I Ut'l* • '-V '7- g 


United States Courthouse 
Brooklyn, New York 

September 2, 1S71 
9r ?C o*clock A.M. 


Before : 


HONORABLE LEO RAYFIEL, U.S.D.J. 


\ 


MICHAEL PXCOZZI 
OFFICIAL COURT REPORTER 


I 
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Appearances: 



EDWARD R. NEARER, ESQ. 

United States Attorney 

for the Eastern District of New York 

BY: ANTHONY ACCETTA, E30. 

Assistant U.S. Attorney 


AARON SCIIACHTER, ESQ. 
Attorney for Defendant 
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ACCETTA: I apologise for being lata this 

morning. 

M:t. SC:lACi;TER: I think he did it purposely to 
get back at me. 

THE COURT: Hay I have the fila? 

THE CLERK: Yes, your Honor. 

HR. oCIIACi'TER: Good morning, your Honor. 

At this tire, I as the attorney assigned to 
represent Ser.our Kloner, wish to withdraw his plea of 
not guilty heretofore entered and new plead this 
defendant guilty to count 2 of Indictment No. 71-CR-4SI 
THE COURT: You are Hr. Kloner? 

THE DEEENimMT: Yes. 


THE 

COURT: 

You 

are Seynour Kloner? 

THE 

DEFENDANT: 

Yes. 


THE 

V > U - . X * 

You 

heard counsel 

state you wish to 

withdrav/ th 

.e plea 

heret 

ofore entered 

in this case and 

substitute 

a plea 

of gu 

ilty to count 

2 of the 

indictment; 

is th 

at cor 

rect? 



THE DEFENDANT: Yes. 

THE COURT: I am going to read to you count 2 
or the ir J ict-ient sc that ycu may know what that charge:} 
you with having dene. 

day 


Count 2 'provides that on or about the 13th 
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of February, 1971, within the Eastern District of New 
York, the defendant Seymour Klonar, thatis you, 
knowingly and willfully took and carried away with 
intent to steal money in excess of $100, to wit, 

$1,974, wV ‘ ch was in the care, cusrcdy, control, 
management, possession of the Pioneer Savings and Lean 
Association, 1111 Pennsylvania Avenue, Brooklyn, New 
York, the deposits of which savings and loan 
association were then and there insured by the race an 
Savings and Loan Insurance Corporation. 

That is charged with being a violation or 
Title IS of the United States Code Section 2113(b). 

You know, Mr. Kloner, you have a rigat to a 
trial before a jury if you wish one, and you have a 
right to have witnesses appear and testify in your 
behalf. Do you understand that? 

MR. KLONER: Yes. 

THE COURT: Do you understand, as a result or 
your p.ea, the Court would have the right to impose a 
sentence upon you of as much as one year and impose 


a fine or. you of as much as $1,000? 


MR. SCiiACIiTEE: I think there is a slight 
MR. ACCETTA: I believe that is a ten-year 


section 












£-6 

during the course of ny colloquy with you you have 
tumeu towdrc. your counsel as if inquiringly. Have you 
ever undergone psychiatric care? 


Tiru DEFENDANT: No, 
THE COURT: What is 
THE DEFENDANT: One 


your schooling? 
year of college. 


THE CODP.T: How old are you? 

THE DEFENDANT: 31. 

THE COURT: What is your marital status? 

THE DEFENDANT: Presently married. The second 
marriage for me. I was married prior. 


THE COURT: Do you have any children? 

TIIE DEFENDANT: A three—year—old daughter. 

THE COURT: I will accept the plea. 

MR. SCHACHTER: Thank you, your Honor. With the 
understanding at the time of sentence count 1 of the 


indictment will be dismissed. 


TIfE COURT: It's the usual practice whan there 
is a disposition of a case by sentence tha judgment 
becomes final. 

MR. ACCZTTA: May I suggest perhaps it would be 
beneficial if a factual basis was established for the 
plea? 

I dcn't believe the defendant — it might be 

factual basis for the plea. 


beneficial toer. 


ablish a 








I don’t believe the defendant has stated what ha did in 
connection with the bankrobbery. 

THE COURT: I thought I read the charge. Did 
you commit the act? 

TIIE DEFENDANT: Yes, I made a confession to the 


MR. SCIIACHTER: He naca a full confassion to the 


THE COURT: We will confer with the Probation 
officer so that material can bo obtained. 


MR. SCILACnTZE: Continued on personal bond? 
THE COURT: What is the present bail? 

MR. ACCETTA: $10,COO personal bond. The 
Government has no objection. 

THE COURT: I will continue it. 


MR. SCHACliTER: Thank you, sir. 


’hank you very kindly. 
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ED STATES OF 7J'.ERICA , 


-acainst 


CUR KLONER, 


Defendant. 


71-CR-461 


United States Courthouse 
Brooklyn, Nov: York 

November 3.9, 1971 


Before : 


HCNOEAELE LEO RAYFIEL, U.S.D.J. 


5: 19 


MICHAEL MIELE 
OFFICIAL COURT REPORTER 
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;nr. i?.j r.-j hurt in ',»; il . your i'cncr , wcu If in 1 


~ ; a i r r 1* r:c r t. h c. s ecc n cl 


*—t v 


Z. C> p ?. G I*i 31 i t • 


. i v C. nT : 0 ’\z v ur r o s -c i r* iir.pc r j.ixq cor.t c r. / t* 
not to consider the ft.mi.Ty c-r what the result may 1 
far ac his heme life mav be concerned. This is a 


serious churce. 


HR. CIIAZAKOV: I realize that. 

Chat takes i.n the entire situation. There : 
nothing further that I can say. 

Till: COURT: Mr. Kloner, do you wish to make a 
suet eir.cn t in your own behalf? 

THE DEFEHDAHT: If 1 may? 


HIE COURT: Surely. 


TIL' DEHEUEAi;?: I would like a chance so that I 
could be an honorable citizen. I have a job now end I 
want to work ar.d I want to be able to see my daughter. 

I will be a good husband. T am sorry for what I did. 

T just did net think clearly. T would like a chance uo 
be en upright citizen. 

THE CC'JRT: Is that all you wish to say? 

TIIE DEFENDANT: I think so. 

THE COURT: Ycu have been very fortunate in that 
the Government permitted ycu to, or was agreeable- to 


accept 


plea to subdivision (b) of Section 2113, a 




I 


r::cr. la ' **r:cut cri .-.e tht : the crime cwhich . • u 
cc 'id h,i! v.» _i.cn i’cnv'.cteu of which calls for a i :-m 


cJ 


twenty and possibly twenty-five years since 


a " ■ r. 


figured in it. 

THE DEFENDANT: 


It was a toy pistol, a plastic 
toy pistol. It was not. a real gun. 

THE COURT: Those of when you demanded r on* / 
may have thought and fee.red that it was. The tact is 
that you were permitted to plead to a much less degree 
than the crime charged under that section. 

I think your problem stems from the fact that 
you are living cr attempted to live beyond year r .n- s 
and that instead cf confining your living standards to 
year earnings you are trying to have it match your 
earnings. You are in substantial debt as a result of 


that. 


THE DEFENDANT: I paid back these debts little 


by little. 

THE CCUPT: I am going to be much mere lenient 
than I intended to be and much more lenient than the 
panel of judges who confer with the sentencing judge 
has indicated. I am going to commit you to the custody 
cf the Attorney General cr his authorised represent&tiv^ 
to be confined in an institution to be selected by him 
for a period of five years. 
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Th ntei • s irai< .. ui der 41 08 (a) (2). 


That 


ci\t s the Board of Farole, if it choorcs, to e;.cr.~-' s 


o: 


cn as 


ot 


the 


that right, the right to release you on parole pri 
tc the expiration of cne-third of the sentence whi 
the usual rule in the practice, and in fact they rr 
exercise that right at any time during the course 
the sentence. That is entirely up to the heard cf 
Parole. I have no control over it. I an leaving 
doer open fer them to exercise that right in your 
fuver. 

Is there another count? 

HR. ACCETTA: At this time the Government moves 
to dismiss count 1 cf the indictment 71-CR-461. 

THE COURT: 'The motion is granted. 

THE DEFENDANT: Judge, I won't be able to sec 
my daughter who is four years old. How can I support 
them? 

Flease, sir, give me a chance for Probation. 

I beg you. 

THE COURT: These things should have been I 

considered by ycu before you embarked on the enterprise! 
which get ycu into this trouble. 

THE DEFENDANT: I could not think clearly. by 
wife is here. She is sick. 

THE COURT: There is nothing to indicate you 
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I certify that a copy of this brief and appendix 
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